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ARMED MERCHANT SHIPS 



INTRODUCTORY 

So long as the rule of capture of private property at sea exists unim- 
paired, states with mercantile marines of any importance will find that 
one of the problems they have to face in war is to defend their sea-borne 
commerce, and to attack that of their adversary. On the 26th March, 
1913, Mr. Winston Churchill, the First Lord of the British Admiralty, 
made an important statement in the House of Commons regarding the 
methods proposed by Great Britain for the protection of trade. As 
reported in the Times Mr. Churchill's speech was as follows : 

I now turn to one aspect of trade protection which requires special 
reference. It was made clear at the Second Hague Conference and the 
London Conference that certain of the great Powers have reserved to 
themselves the right to convert merchant steamers into cruisers, not 
merely in national harbours but if necessary on the high seas. There 
is now good reason to believe that a considerable number of foreign 
merchant steamers may be rapidly converted into armed ships by the 
mounting of guns. The sea-borne trade of the world follows well- 
marked routes, upon nearly all of which the tonnage of the British 
mercantile marine largely predominates. Our food-carrying liners and 
vessels carrying raw material following these trade routes would, in 
certain contingencies, meet foreign vessels armed and equipped in the 
manner described. If the British ships had no armament they would be 
at the mercy of any foreign liners carrying one effective gun and a few 
rounds of ammunition. It would be obviously absurd to meet the con- 
tingency of considerable numbers of foreign armoured merchant cruisers 
on the high seas by building an equal number of cruisers. That would 
expose this country to an expenditure of money to meet a particular 
danger altogether disproportionate to the expense caused to any foreign 
Power in creating that danger. Hostile cruisers, wherever they are 
found, will be covered and met by British ships of war, but the proper 
reply to an armed merchantman is another merchantman armed in her 
own defence. This is the position to which the Admiralty have felt it 
necessary to draw the attention 'of leading shipowners. We have felt 
justified in pointing out to them the danger to life and property which 
would be incurred if their vessels were totally incapable of offering any 
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defence to an attack. The shipowners have responded to the Admiralty 
invitation with cordiality, and substantial progress has been made in 
the direction of meeting it as a defensive measure by preparing to equip 
a number of first-class British liners to repel the attack of an armed 
foreign merchant cruiser. Although these vessels have, of course, a 
wholly different status from that of the regularly-commissioned mer- 
chant cruisers such as those we obtain under the Cunard agreement, 
the Admiralty have felt that the greater part of the cost of the necessary 
equipment should not fall upon the owners, and we have decided, there- 
fore, to lend the necessary guns, to supply ammunition, and to provide 
for the training of members of the ship's company to form the guns' 
crews. The owners on their part are paying the cost of the necessary 
structural conversion, which is not great. The British mercantile 
marine will, of course, have the protection of the Royal Navy under all 
possible circumstances, but it is obviously impossible to guarantee 
individual vessels from attack when they are scattered on their voyages 
all over the world. No one can pretend to view these measures without 
regret or without hoping that the period of retrogression all over the 
world which has rendered them necessary may be succeeded by days of 
broader international confidence and agreement than those through 
which we are now passing. 

On the 15th April, 1914, it was stated in the Morning Post that a bill 
for the establishment of a mail line of armed vessels to South American 
ports had been introduced into the United States Senate, with the 
approval of Mr. Daniels, Secretary of the Navy. It would appear that 
the United States is going further even than the British Admiralty in 
establishing a state-owned line of armed mail steamers, and it is of interest 
to note that that Government is also turning its attention to the South 
American trade routes, as it was on ships of the R. M. Steam Packet 
Company on this route that guns for defence were first placed. There 
are now between 40 and 50 British merchant ships carrying guns for 
defence and others are in progress of being equipped. It has also been 
stated that German merchant ships are being similarly armed. 1 

The reasons for this reversion to a means of defending commerce by 
arming the ships engaged in trade, a development justly characterised 
by Mr. Churchill as regrettable and retrogressive, are to be found in 
the methods in which states have, since the abolition of privateering, 
arranged to increase their fighting forces on the outbreak of war by the 

1 See Morning Post, 16 April, 1914, "Merchantmen in war time," where a list of 
British ships already armed is given. 
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conversion of certain specially built merchant ships into fast cruisers, 
and to the fact that several important naval Powers maintain the right 
to convert these merchant ships into ships of war on the high seas. 
There are, therefore, on all the great trade routes of the world, merchant 
ships which may at a moment's notice, on receipt of a wireless message, 
change their peaceful character and from being commercial vessels 
become commerce destroyers. 

This is not the place to deal with the arguments for and against the 
legality of such conversion. We can only take note of the fact that the 
Hague Convention of 1907, for the conversion of merchant ships into 
war ships, and the London Naval Conference of 1908-9, left the whole 
question of the place of conversion open. 2 The possibility of conversion 
on the high seas is undoubtedly a serious menace to great trading states 
such as Great Britain and the United States, both of whom deny the 
legality of such conversion. They have, however, to face the facts 
and take such measures in the defence of their sea-borne trade as shall 
best ensure its continuance in time of war. Already the naval charges 
of many states impose burdens on their peoples of increasing hardship, 
and instead of a great increase of cruisers for commerce protection, Great 
Britain, reverting to a practice common in the eighteenth and early 
nineteenth centuries, is arming her merchant ships in order that they 
may offer resistance to, and defend themselves against, the converted 
merchant cruisers of her potential adversaries. Mr. Churchill expressly 
stated in the House of Commons in introducing the Naval Estimates 
for the present year that instructions are given to the armed merchant 
ships to attempt no resistance to the ordinary ships of war, but only 
to endeavour to ward off attacks of the converted merchant cruiser. 
The armed merchant ship is therefore armed solely for defence, not for 
attack. 

II 

USE OF MERCHANT SHIPS IN WAR 

The laws of naval warfare are drawn almost entirely from the practice 
of states in the past. In considering, therefore, the position of the de- 

2 See "The Conversion of merchant ships into war ships" in the writer's War and 
the Private Citizen (1912), 113-165. 
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fensively armed and uncommissioned merchant ship, it is the customary 
law of nations that is of chief importance. The position of these ships 
and their treatment in the past must therefore be first considered. 

Three Classes to be Distinguished 

Three classes of armed merchant ships may be distinguished in the 
naval wars of the seventeenth and eighteenth and early nineteenth 
centuries. 

(1) Merchant ships hired or bought by the state for incorporation tem- 
porarily or permanently into the navy. From time to time states made up 
deficiencies in their naval forces by hiring or purchasing strongly built 
and fast sailing merchantmen. The Dutch in 1652 made up this de- 
ficiency in their navy by hastily arming merchantmen, the French did 
the same in the eighteenth century, and this was also done by England. 
The merchant captains were frequently left in command and were often 
part owners, with the result that they were reluctant to risk their ships. 
This reluctance was in no small degree responsible for the defeat of the 
English fleet off Dungeness on the 30th November 1652. To remedy 
this the Laws of War and Ordinances of the Sea published on the 25th 
December 1652 (the first Articles of War to which the English Navy was 
subjected) rendered the captains and ships' companies displaying reluc- 
tance to engage, and those guilty of slackness in defending a convoy, 
liable to the penalty of death. It was further ordered that captains 
of hired ships should be "chosen and placed by the state," and other 
officers were "likewise to be approved of." 3 These vessels were in all 
respects men-of-war and call for no further consideration. 

(2) Privateers. The terms "privateer" or "private men of war," and 
"letter of marque ships" were in the latter part of the eighteenth century 
convertible. "Privateer" does not appear in use till the time of Pepys, 
and in 1718 it is not used in the issue of " Instructions for such merchants 
and others who shall have letters of marque or Commission for Private 
men of War against the King of Spain." There was at one time in 
England a distinction between privateer and merchant vessels furnished 
with letters of marque "the one being entitled to head money, and the 
other not, but" said Sir W. Scott in the Fanny (1814) "that distinction 

3 J. R. Tanner in Cambridge Mod. Hist., IV, 474. 
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has been entirely done away with." 4 Privateers were vessels owned and 
manned by private persons but granted the authority of the state to 
carry on hostilities; they were used to increase the naval force of a 
state, "by causing vessels to be equipped from private cupidity, which 
a minister might not be able to obtain by general taxation without much 
difficulty." 5 In practice any prizes they captured were adjudged to 
their owners. British revenue cutters, though fitted out, manned and 
armed at the expense of the Government, were given letters of marque 
and were held to be private ships of war. 6 Privateers did not confine 
themselves to attacks on the enemy's commerce; in many cases they 
combined this with trading; 7 thus East Indiamen were usually furnished 
with letters of marque, not for the purpose of enabling them to defend 
themselves, but to ensure to the owners and crew, prize money and head 
money in case they captured their assailant. 

The learning on the subject of privateers, of which there is a large 
body, may, however, since the Declaration of Paris, 1856, by which 
"privateering is and remains abolished," be considered as obsolete as 
between the parties to the Declaration. Their modern substitutes, the 
converted merchant cruiser, are of a very different character, and, as 
between the parties to the Sixth Hague Convention, 1907, and so far as 
they conform to its terms, are on the same footing as warships and sub- 
ject to the "direct authority, immediate control and responsibility of 
the Power whose flag they fly" (Art. I). 8 

(3) The defensively armed but uncommissioned merchant ship. The 
practice of ships arming in self-defence is a very old one. The seas were 
often infested with pirates, and when later, privateering was the normal 

4 1 Dods. 443. Head money was paid to encourage ships of war and privateers to 
attack war ships and privateers of the enemy. There was a tendency to seek out 
rich merchantmen on account of their value in prize money, and by the Prize Act, 
1805 (Sec. 5), £5 was to be paid for every man who was living on board the ship 
which was taken, sunk, burnt or otherwise destroyed at the beginning of the attack. 
Originally it was the reward of actual combat only; later, of the capture alone, 
whether with or without actual fighting. (The Clorinde, 1 Dods. 436.) 

5 W. O. Manning, Law of Nations (1875), 157. 

6 The Helen, 3 C. Rob. 224; The Sedulous, 1 Dods. 253. 
' E. g. The Fanny, 1 Dod. 448. 

8 For commentary on the convention, see the writer's Hague Peace Conferences, 315- 
321, and War and the Private Citizen, 130-136. 
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method of attacking commerce, merchant ships were forced either to sail 
in convoys or to arm themselves; often they did both. Ships sailing 
on the Indian and American voyages, and even those in the Levant 
trade, carried large crews, heavy guns and a complete equipment. 9 

But in the seventeenth century arming was made compulsory in Eng- 
land. A proclamation of Charles I of 1625 appears to be one of the 
earliest orders issued in England, compelling merchant ships to arm in 
their own defence. The most important order, and one to which ref- 
erence was frequently made on subsequent occasions during the seven- 
teenth and eighteenth centuries, was an Order in Council of Charles II 
of the 4th December, 1672, which was made at a meeting at which the 
King and 26 members were present. Its importance warrants its being 
set forth in full: 

His Majesty having taken into his consideration of what ill conse- 
quences and loss it is, as well to the whole kingdom, as to the persons 
particularly concerned that merchant ships going out on foreign voyages 
in time of war are not sufficiently provided with guns, fire arms and 
other necessaries for their defence against the enemy, as well also that 
such ships are found frequently to forsake their convoys and the rest 
of their company, by which means it often happens that they fall into 
the hands of the enemy — It was this day ordered by His Majesty in 
Council, that all masters of vessels going out on any foreign voyage, as 
aforesaid, shall before they be cleared at the Custom house or permitted 
to sail out of any port of this kingdom on their respective voyages give 
good security to the Commissioners and officers of His Majesty's Cus- 
toms that they will not separate or depart from such men of war as 
shall be by His Majesty appointed for their convoy, nor from the rest 
of their company, but that they will keep together during such their 
voyage, and mutually assist and defend each other against any enemy 
to the utmost of their power, in case they shall happen to be attacked, 
and that to this end they will take care their respective ships and vessels 
shall be well provided with muskets, small shot, hand grenades and other 
sorts of ammunition and military provisions according to the proportion 
of the men they carry. And of this His Majesty's pleasure the Com- 
missioners and officers of His Majesty's Customs, and all others whom 
it may concern are to take notice and have due regard thereto accord- 
ingly. 

Several times during the course of the eighteenth century, merchant 
ships were ordered to arm in selfrdefence, so as to avoid the necessity 
of sailing with convoys. In order to ascertain that no ammunition was 
9 J. R. Tanner, Comb. Mod. Hist., IV, 467. 
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sold and that the ship fought only in self-defence, the master had to 
account for any expenditure of ammunition. Owing to the great de- 
mand for sailors to man the fleet during the Napoleonic era, a demand 
which was enforced by empressment, there was a lack of able-bodied 
seamen for ships of the British mercantile marine; compulsory arming 
fell in abeyance, and compulsory convoy was enforced. Still, many ships 
carried arms for their own defence, and ships so armed were distinguished 
carefully by prize courts from those with letters of marque. The 
British prize court stated in one case — "They may be armed only for 
their own defence: as they have no commission to act offensively they 
cannot be considered legally as ships of war, to the effect of entitling 
the captors to head money." 10 And in 1815 Chief Justice Marshall, of 
the United States Supreme Court, said "In point of fact, it is believed 
that a belligerent merchant vessel rarely sails unarmed. * * * A 
belligerent has a perfect right to arm in her own defence." u 

It is thus clear that up to the end of the Napoleonic wars merchant 
ships either were compelled to arm in self-defence or armed in order to 
resist capture. 12 

Ill 

LEGAL QUESTIONS RAISED BY ARMING MERCHANT SHIPS IN SELF-DEFENCE 

The situation to-day bears a curious resemblance to that which existed 
a century ago with, however, certain modifications resulting from the 

10 By the court in Several Dutch Schuyts, 6. C. Rob. 48. This was a claim for head 
money for the capture of armed, but uncommissioned, Dutch transports. 

11 The Nereide, 9 Cranch, 388. 

12 The evidence of the arming of merchant ships and of their defending themselves 
from attack is to be found in such works as R. Beatson's, Naval and Military Memoirs 
and naval histories in general and in the records preserved in the British Public Rec- 
ord office, Admiralty Secretary "In-letters." Captain B. W. Richmond, R. N., has 
kindly given me references to several cases, such as the despatch from Admiral Sir 
Chaloner Ogle of 1st December, 1743, the capture of the San Domingo Convoy on 
20th June 1747, the action between Commodore Barnett and three French China 
merchant ships on 25 January, 1745 (see Beatson, I, 258). In the case of the San 
Domingo Convoy, Beatson gives a list of the captured ships (1, 343) but does not 
mention whether they were armed or not. The original papers show that with few 
exceptions all were armed. In the battle of Finisterre, 3 May, 1747 the four armed 
French East India merchant ships, Philibert, ApoUon, Thetis and Dartmouth sailing 
under convoy, took part. (Beatson, I, 341.) 
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Declaration of Paris, 1856, and the Sixth Hague Convention of 1907 
which may be considered as a supplementary and explanatory treaty. 
Private merchant ships are still constantly hired as transports, though 
they are not generally armed or commissioned, and, therefore, retain 
their character of merchant ships. Most states have arrangements 
whereby in time of war certain vessels armed by private owners, com- 
panies or individuals, are taken over by the state and equipped with 
arms and incorporated into the fighting forces of the state. These 
vessels take the place of the old letters of marque or private ship of war; 
but they are no longer fitted out by private owners for their own pecu- 
niary profit, but rank in all respects, when conforming to the Sixth 
Hague Convention, as public ships of war. 

And lastly there is a return to the armed and uncommissioned mer- 
chant ship, not armed compulsorily under an Order in Council, but armed 
at the expense of the state, by the willing co-operation of the owners. 
We may not improbably see also in the next great naval war a return to 
the convoy system. 

I am not concerned here with the policy, expediency or efficacy of the 
method which Great Britain and the United States are adopting as an 
additional protection to this sea-borne commerce; there are, however, 
several points of international law in regard to these armed merchant 
ships which their re-introduction make of practical importance. Those 
to be dealt with in this paper are (1) The right of such vessels to arm and 
defend themselves; (2) The consequence of a successful resistance and 
capture of the assailant; (3) The liability to condemnation of neutral 
cargoes on board enemy merchant ships. 

(1) The Right of a Merchant Ship to Arm in Self-defense. Opinions 
of Prize Courts in England and the United States 

It is of interest to note that the late Professor Freeman Snow in 
his International Law, the second edition of which was published at 
Washington in 1888, anticipated the action of Great Britain and the 
United States. He said: 

It may be reasonably expected in coming naval wars that steamers of 
the great mail lines will be armed so as to defend themselves from attack, 
rather than seek convoy, and the defence will be legitimately carried to 
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the point of seizure of the attacking vessel, or a recapture if once taken. 
Without a proper commission a private vessel, however, should act only 
directly or indirectly on the defensive, and not go out of the way to 
capture enemy vessels. It cannot, of course, take any belligerent action 
towards vessels of a neutral Power (p. 83). 

This statement may be taken as embodying the rule generally ac- 
knowledged by English and American judges and writers. The right of 
an armed, but uncommissioned, merchant ship to resist is expressly laid 
down by Sir William Scott (afterwards Lord Stowell) in the Catherina 
Elisabeth: 13 

If a neutral master attempts a rescue, he violates a duty which is 
imposed upon him by the law of nations, — to submit to come in for 
enquiry as to the property of the ship or the cargo, and if he violates that 
obligation by a recurrence to force, the consequence will undoubtedly 
reach the property of his owner and it would, I think, extend also to the 
confiscation of the whole cargo entrusted to his care and thus fraud- 
ulently attempted to be withdrawn from the rights of war. With an 
enemy master the case is very different. No duty is violated by such 
an act on his part — Lupum auribus teneo — and if he can withdraw him- 
self he has a right so to do. 

The following extracts from the judgment of Chief Justice Marshall 
in the Nereide u also show that the law of the United States was the 
same: 

The argument respecting resistance stands on the same ground with 
that which respects arming. Both are lawful. Neither of them is 
chargeable to the goods or their owner, where he has taken no part in it. 
They are incidents in the character of the vessel, and may always occur 
where the cruiser is belligerent. 

The Nereide was armed, governed and conducted by belliger- 
ents. * * * It is true that on her passage she had a right to defend 
herself, did defend herself and might have captured an assailing vessel; 
but to search for the enemy would have been a violation of the charter 
party and of her duty. 

Modern Naval War Codes 

The right of resistance of merchant ships is recognized either directly 
or inferentially by the following national codes or naval instructions: 

The U. S. Naval War Code, 1900, Article 10, paragraph 3 : The per- 
sonnel of merchant vessels of ah enemy, who in self-defence and in pro- 

13 5 C. Rob. 232. " 9 Cranch, 388. 
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tection of the vessel placed in their charge, resist an attack, are entitled, 
if captured, to the status of prisoners of war. 

The Italian Codice per la Marine Mercantile, 1877 Article 209: Mer- 
chantmen, on being attacked by other vessels, including war vessels, 
may defend themselves against and even seize them. 

The Russian Prize Regulations, 1895, Article 15: The right to stop, 
examine, and seize hostile or suspected vessels and cargoes belongs to 
the ships of the Imperial Navy. Vessels of the mercantile navy have a 
right to do so only (1) when they are attacked by hostile or suspected 
vessels. 

Opinions of International Lawyers 

This rule is also recognized by writers of weight and authority in 
Great Britain, 15 the United States, 16 France, 17 Italy, 18 Belgium 19 and 
Holland. 20 

Lastly, the Institute of International Law at its meeting at Oxford in 
1913, by Article 12 of the Manuel des his de la guerre maritime, which it 
then adopted, laid down the following rule : 

La course est interdite. En dehors des conditions determiners aux 
articles 5 et suivants, les navires publics et les navires privet, ainsi que 
leur personnel, ne peuvent pas se livrer a des actes d'hostilit6 contre 
l'ennemi. 

II est toutefois permis aux uns et aux autres d'employer la force pour 
se d6fendre contre l'attaque d'un navire ennemi. 21 

The discussion at the Institute showed that there was some opposition 
to the second paragraph of the article. Professor Triepel, of Berlin, 
desired to obtain its suppression, on the ground that an enemy merchant 
ship had no right to resist capture (as distinct from attack), 22 while 
Professor Niemeyer supported its suppression on a very different 
ground, 23 viz., that to insert such a provision was equivalent to conceding 

15 Hall, 456; Oppenheim, II, 85; Phillimore, III, § 339; Twiss, II, § 97. 

16 Snow, 83, 84; Wheaton, § 528; Stockton, 179. 

17 De Boeck, De la Propriete privee ennemie, Sec. 212; C. Dupuis, Le droit de la 
guerre maritime (1899), 121. 

18 P. Fiore, §§ 1627, 1698. 

19 E. Nys, III, 181 (1906). 

20 J. H. Ferguson, Sec. 225. 

21 Annuaire (1913), 644. 

22 Ibid., 516, 517. 

23 Ibid., 519. 
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that a contrary opinion was possible. Ultimately the article was voted 
by a large majority. 

The view unsuccessfully put forward by Professor Triepel at Oxford 
has since been advanced by Dr. George Schramm, legal adviser to the 
German Admiralty, in his Das Prisenrecht in seiner neusten Gestalt (1913), 
pp. 308-310. This author attempts to prove that "from the point of 
view of the modern law of war there is no legal foundation for the rule 
allowing a merchant ship to defend itself," and he carries on the same 
line of thought in regard to the treatment of the crew of such a ship 
when he says "it would have to be decided whether the hostilities were 
committed by members of the crew who are enrolled in the enemy 
forces or not. The former would be made prisoners of war, according 
to the analogous application of Article 3 of the Regulations of the Laws 
and Customs of Land Warfare; the latter would have forfeited treatment 
as peaceful subjects of the hostile state, according to usages of war they 
would be subject to the criminal law of the captor state" (p. 357). 

Professor L. Oppenheim has dealt faithfully with Dr. Schramm's 
views in the Zeitschrift fur Volkerrecht for April, 1913. 24 He has written 
therein what appears to me to be "une rSponse sans replique." I do not 
propose to enter into the details of the arguments advanced. I shall 
content myself with a summary of what in my opinion is the present 
position. 

The right of a merchant ship to defend herself, and to be armed for that 
purpose, has not, so far as I am aware, been doubted for two centuries, 
until the question has again become one of practical importance. The 
historical evidence of the practice down to the year 1815 is overwhelming. 
Dr. Schramm, in his elaborate denial of the right, fails to distinguish 
between the position in which a belligerent war ship stands to an enemy 
merchant ship, and that in which it stands to a neutral merchant ship. 
This failure is important, and goes to the root of the matter, for whereas 
the visit of a belligerent war ship to an enemy merchant ship is, under 
existing law, merely the first step to capture and is itself a hostile act, 
and is undertaken solely in order to enable the captor to ascertain that 
the ship is one which is not exempt by custom, treaty or convention 
from capture; the visit to a neutral ship, though justified by the fact 

24 Die Stellung der feindlichen Kauffahrteischiffe irn Seekrieg. Vol. 8, pp. 154-169. 
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of the existence of war, is not a hostile act. By long custom a belligerent 
war ship has a right of visit and search of all neutral merchant vessels, 
and this right is exercised in order to ascertain whether a vessel is in fact 
neutral, and not engaged in any acts such as attempting to break block- 
ade, the carriage of contraband or the performance of any unneutral 
service which would justify its detention and condemnation. "It has 
been truly denominated a right growing out of, and ancillary to the 
greater right of capture. Where this greater right may be legally exer- 
cised without search [as in the case of enemy ships] the right of search 
can never arise or come into question." 25 A belligerent war ship has 
a right to capture an enemy merchant ship, and the latter is under no 
duty to submit; it has a corresponding right to resist capture, which is 
an act of violence and hostility. By resisting, the belligerent violates no 
duty, he is held by force and may escape if he can. But forcible resist- 
ance, as distinct from flight, on the part of a neutral merchant ship is 
universally admitted as a just ground for the condemnation of the ship, 26 
for a neutral is under a duty to submit to belligerent visit. 

(2) Position of Crews of Captured Merchant Ships 

Another important point differentiates the neutral from the bel- 
ligerent merchant ships, namely the position of their crews when the 
ships are detained. The officers and crew of an enemy merchant ship, 
even if they offer no resistance to capture, become prisoners of war, 
while the officers and crew of a neutral do not. 

The United States Naval War Code in the passage already cited 
(Article 10) recognizes that the personnel of merchant vessels of an 
enemy who in self-defence and in protection of the vessel placed in their 
charge, resist an attack, are entitled, if captured, to the status of pris- 
oners of war, and Dr. F. Perels, who was formerly legal adviser to the 
German Admiralty, quotes this with approval. 27 But this view is 

25 Marshall, C. J., in the Nereide, 9 Cranch, 388. 

26 See Declaration of London, Art. 63. 

27 "Gegen das Personal der Schiffsbesatzung soil im iibrigen eine vorlaufige Zurttck- 
haltung an Bord soweit zulassig sein, als dessen Vernehmung fiir die Feststellung 
des Tatbestandes erforderlich erseheint, und es soil diesen Leuten eine anstandige 
Behandlung zu teil werden. Dem entsprechen auch die folgenden Festsetzungen in 
den Artikeln 10 und 11 des N. W. C: [Das Internationale Seerecht, ed. 1903, p. 191). 
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based, according to Dr. Schramm, on a complete misunderstanding of 
the modern conception of the legal regulations of war as an armed con- 
flict between states. Enemy merchant seamen have, however, for cen- 
turies been liable to this treatment, whether they resist capture or not, 
in consequence of their fitness for use on ships of war, 28 and this fact has 
an important bearing on the question of their resistance to capture. 
It may, however, be truly said that by virtue of the Eleventh Hague 
Convention of 1907, officers and members of the crew of a captured 
enemy merchant ship who are subjects of the enemy state, are entitled 
to be released if they give a written promise not to engage while hostilities 
last, in any service connected with the operations of war (Article 6). 
But if they refuse to give their parole, and by the laws of some states, 
such as Spain, they were formerly, at any rate, forbidden to give such 
promises, 29 they remain prisoners of war; therefore, the crew in defending 
their ships are defending themselves and their liberty, for release on the 
terms of the convention is but a modified liberty. The Eleventh Hague 
Convention recognizes that the crews of merchant ships are liable to 
be made prisoners of war by providing for their liberation on parole, 
but Article 8 states that the provisions of the preceding articles allowing 
release on parole, "do not apply to ships taking part in hostilities." 
Crews who forcibly resist visit and capture cannot therefore claim to be 
released — they remain prisoners of war. If an enemy merchant ship is 
called on to stop, the crew can, if they wish, "submit to capture and 
thereby have their freedom restricted, or they may resist and as a result 
be overpowered. In case they choose the latter course, their potential 
membership turns into actual membership in the armed forces of their 
state, and if overpowered they become prisoners of war. In case they 
choose the former course, their merely potential membership in the 
armed forces of their state remains intact, and they must either give 
parole or become prisoners of war." 30 

It would appear, however, that this Convention "is only applicable 

28 W. E. Hall, International Law (5 ed.) 407. Hall's note on Bismarck's denial of 
the right to treat merchant sailors as prisoners of war is emphatic, but, in my opinion 
by no means too strong. See F. PerelsJ Dos Internationale Seerecht, 191. 

29 J. B. Moore, Digest of International Law, VII, 371. 

30 L. Oppenheim, op. cit., 164. 
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between the contracting Powers, and only if all the belligerents are 
parties to the Convention" (Art. 9). Among the Great Powers, 
Russia has not signed, and Italy has not ratified the Convention, and 
many of the other Powers, e. g., Bulgaria, Greece, Montenegro and 
Servia have not ratified it. When such a Convention is not legally 
applicable, any of the belligerents may, of course, mutually agree to 
its terms being carried into effect. 

(3) Crews of Armed Merchant Ships are Lawful Belligerents 

The chief reason why in land warfare special requirements and or- 
ganization are necessary to confer the privileges of lawful combatants 
on armed bodies of men, is to ensure that the peaceful artisan or agricul- 
tural laborer shall not change his character from day to day. If he is to 
have the immunities of a non-combatant, that character must be clear 
and unequivocal. But even in land warfare, Article 2 of the Hague 
Regulations makes provision for the exceptional case of the spontaneous 
resistance of the inhabitants of a territory who rise at the approach of 
an invader, and grants them belligerent rights if they do not comply 
with all the requirements of Article 1, but only " carry arms openly and 
respect the laws and customs of war." The crew of a merchant ship is a 
body of men acting together in defence of their ship and their liberty, a 
body of identifiable individuals who by the customary law of nations 
have received combatant privileges when resisting capture by an enemy 
war ship. They offer a striking analogy to the spontaneous rising of the 
inhabitants of an unoccupied territory, who have now received by con- 
vention the right which merchant sailors have had for centuries. 

IV 

A DEFENSIVELY ARMED MERCHANT SHIP, IF ATTACKED, MAY LAWFULLY 
CAPTURE ITS ASSAILANT 

Should the resistance of the crew of a defensively armed, uncommis- 
sioned merchant ship be so successful as to enable them to effect the 
capture of their assailant, such captured ship is good prize as between 
the belligerents. But the right of the captors to prize money in respect 
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thereof, is a matter of municipal legislation. The general rule of Eng- 
lish law, as stated by an Order in Council of 4 January 1666, was that 
all ships and goods casually met at sea and seized by any vessel not com- 
missioned do belong to the Lord High Admiral. Some four years later, 
in order to encourage masters to fight their ships more stoutly against 
pirates, a statute was passed [22 & 23 Car. II, cap. 9 (1)] modifying this 
rule and providing that "in case the company belonging unto any Eng- 
lish merchant ship shall happen to take any ship, which ship shall first 
have assaulted them, the respective officers and mariners belonging to 
the same, shall after condemnation of such ship and goods have and re- 
ceive to their own proper use such part and share thereof, as is usually 
practised in private men of war." 

The rule of law laid down by the Order in Council of 1666 has been 
observed in England since that date; such goods and ships taken by 
uncommissioned ships belong to the Crown as Droits of Admiralty. 
The present law is contained in the Naval Prize Act, 1864, section 39: 
"Any ship or goods taken as prize by any of the officers and crew of a 
ship other than a ship of war of Her Majesty shall, on condemnation, 
belong to Her Majesty in Her office of Admiralty." The Naval Prize 
Bill introduced in 1911, and rejected by the House of Lords, contained 
a similar clause. 

The law of France was formerly the same as that of England, but 
to-day the prize is given to the captor. A similar rule prevails in 
Holland. 31 

31 En France, sous l'ancien regime, les prises faites en se defendant etaient acquises a 
l'amiral "dont la generosite le portait, la plupart du temps, a en faire don au capteur, 
en recompense de sa bravoure," au temoignage de Valin et d'Emerigon. Aujourd'hui, 
aux termes de Tart. 34 de 1'arrete' du 2 prairial an xi, la prise faite par un batiment 
attaque' qui parvient a s'emparer de 1'aggresseur est acquise au capteur; 1'art. 34 a 
6t6 assez fr<5quemment applique 1 par le Conseil des Prises dans les guerres de l'Empire. 
La mSme regie est admise, notamment en Hollande." C. De Boeck, Propria privie, 
§ 212. Prof, de Boeck adds the following footnote: "Quant a la prise qu'un navire 
non commissionne' et arme' pour sa defense aurait faite en attaquant, elle est bonne 
quant a. l'ennemi, mais confisquee au profit de PEtat; l'auteur pourra meme Stre 
poursuivi et condamne' comme pirate." 

See also Abdy's edition of Kent's International Law, 246; E. Nys, Le Droit Inter- 
national (1906), III, 181. 



720 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 



THE POSITION OF NEUTRAL GOODS ON BOARD DEFENSIVELY ARMED 

MERCHANT SHIPS 

The re-introduction of the armed merchant ship raises another ques- 
tion which is of importance to neutrals, viz., how far a neutral merchant 
has a right to lade his goods on board an armed enemy vessel, and what 
will be the consequence of resistance on the part of the enemy master. 
This question was discussed by the prize courts of Great Britain and 
the United States during the war of 1812-14. The cases dealing with 
this matter are the Fanny 32 in England and the Nereide 33 and the 
Atalanta 34 in the United States. In the Fanny neutral goods were laded 
on an armed merchant ship furnished with letters of marque, the neutral 
having knowledge of the facts. Sir W. Scott held that a ship furnished 
with a letter of marque was manifestly a ship of war, and could not be 
otherwise considered though she acted in a commercial capacity. The 
mercantile character being superadded did not predominate over or take 
away the other. A neutral subject was entitled to put his goods on a 
belligerent merchant vessel, subject to the right of the enemy, who might 
capture the vessel but who had no right, under the modern practice of 
civilized states, to condemn the neutral property. Neither would the 
goods of the neutral be subject to condemnation, although a rescue 
should be attempted by the crew of the captured vessel, for that was 
an event which the merchant could not have foreseen. But if he put 
his goods on board a ship of force, which he had every reason to presume 
would be defended against the enemy by that force, the case then became 
very different. It was clear, he held, that if a party acted in association 
with a hostile force, and relied upon that force for protection, he was 
pro hoc vice to be considered as an enemy. In the American case of the 
Nereide, which was subsequently affirmed in the Atalanta, the court was 
divided. Five judges sat, two (one of whom was Chief Justice Marshall) 
decided in favor of the neutral claimant; two (one of whom was Mr. 

82 1 Dod. 448. 

33 9 Cranch, 387. 

34 3 Wheaton Rep. 400. See on this subject Wheaton, Elements, § 529 and Dana's 
note; R. Wildman, Institutes of International Law, II, 126. 
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Justice Story), against him, and the majority was obtained by the course 
of Mr. Justice Johnson, who decided for the neutral on special grounds, 
though in the Atalanta he gave his adherence to the general principle 
laid down by Marshall, C. J. The dissenting opinion of Story em- 
phasized a fact on which the majority laid no stress, viz., that the vessel 
was sailing under enemy convoy, and that the claimant, being the char- 
terer of the whole vessel, had bound her to sail under this convoy; that 
the vessel was captured with the claimant on board, while accidentally 
separated from the convoy and endeavoring to rejoin it. The case of the 
Nereide differs in an important point from the Fanny, in that it appears 
to have been an uncommissioned armed merchant vessel belonging to a 
belligerent which resisted capture; whereas the Fanny was a commis- 
sioned ship of war. The Nereide, however, was under enemy convoy, 
and it is submitted that the dissenting judgment of Story is on the facts 
of the case more in accord with the principle of unneutral conduct. 

Since these cases were decided, the parties to the Declaration of Paris 
have agreed that neutral goods, with the exception of contraband of 
war, are not liable to capture under the enemy's flag (Article 3) and that 
privateering is and remains abolished (Article 1). 

It does not appear that there is a definite decision on the question as 
to the fate of neutral goods laden on a defensively armed and uncommis- 
sioned enemy merchant ship either in Great Britain or the United States. 
Sir W. Scott in the Catherina Elizabeth stated that in case of rescue by the 
capturing ship, neutral goods would be free. Between such an attempt 
made after capture, and a resistance to capture involving an attempt to 
take the assailing vessel previous to capture "there does not seem to be a 
total dissimilitude." 35 It is submitted that in such a case the opinion of 
the American court in the Nereide will probably be that which will be 
adopted, namely, that neutral goods placed on an uncommissioned armed 
merchant vessel belonging to a belligerent, and resisting capture, are 
not subject to condemnation, if the armament be entirely and exclu- 
sively the act of the belligerent owner, and the resistance in no degree 
imputable to the neutral. The Declaration of Paris by abolishing 
privateering left the status of the merchant ship untouched. The right 
of an enemy merchant ship to defend herself was unquestioned, as was 

36 The Nereide, 9 Cr. 388. 
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also her liability to capture. The granting of the right to neutrals to 
send their goods on belligerent vessels does not deprive the belligerent 
of his right to resist visit and capture, so long as his ship remains an 
uncommissioned ship of war, "a ship of force" to use Lord StowelPs 
expression; but belligerents, by according neutrals the right, have at the 
same time deprived themselves of the advantage they might once have 
had of saying that the neutral is in fault and his goods are liable to 
condemnation, because the cruiser being armed can the better effectuate 
his right to defeat search or capture. The enemy ship and cargo may 
still be captured as an act of war, but if the neutral shipper has done no 
more than send his goods in an enemy vessel, his cargo or its value should 
be restored. 36 

The majority of the court in the Nereide appears to have gone too 
far in asserting that as all merchant vessels during war are generally 
more or less armed, it is impossible for a prize court to distinguish be- 
tween different degrees of armament. There is a great distinction be- 
tween commissioned and uncommissioned armed merchant vessels; the 
former may, the latter may not, act on the offensive, and the arguments 
of Sir W. Scott and Mr. Justice Story in regard to the treatment of 
goods placed on board vessels of the former class may well be accepted, 
but rejected in the case of the latter, which were not in question. It is 
submitted therefore that neutral cargoes placed on board merchant 
vessels converted into war ships under the terms of the Hague Conven- 
tion of 1907 should be liable to be condemned on the principle laid down 
by these two distinguished judges, while those placed on armed but un- 
commissioned merchant ships should, under the Declaration of Paris, 
be released. 

A. Pearce Higgins. 

38 See Dana's note in Wheaton's Elements, § 529. 



